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Attorneys for Plaintiffs

EIGHTH JUDICIAL DISTRICT COURT

CLARK COUNTY, NEVADA
TRACY HURST, an individual; and AMBER Case No.: A-09-599687C
TSANG, an individual;
Plaintiffs, Dept. No.: XXV
VS.
ORDER GRANTING
STATE OF NEVADA BOARD OF MEDICAL PLAINTIFFS’ MOTION FOR

EXAMINERS; DOE Defendants I through X, PRELIMINARY INJUNCTION

inclusive; and ROE CORPORATIONS A through

Z, inclusive,
Date of Hearing: September 29, 2009

Defendants. .
Time of Hearing: 10:30 A.M.

This matter came before the Court on the 29" day of September, 2009, before the
Honorable Judge Kathleen Delaney on Plaintiff’'s Emergency Motion for Temporary

Restraining Order and Preliminary Injunction on Shortened Time.

APPEARANCES

- Jacob Hafter, Esq. of the Law Offices of Jacob Hafter & Associates appeared on
behalf of Plaintiffs Tracy Hurst and Amber Tsang (‘“Plaintiffs”); and
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- John Bailey, Esq. and Dennis Kennedy, Esq. of the law firm of

Bailey“+Kennedy appeared on behalf of Defendant State of Nevada Board of Medical

Examiners (“Defendants”).

FINDINGS

1. The Open Meeting Law, NRS § 241, et. seq., applied to the meeting held by the
Defendants on September 18, 2009, where the Defendants enacted emergency regulations of
physicians and physician assistants relating to medical assistants (“Emergency Regulations™).

2. Plaintiff Tracy Hurst has standing on Count 1 of the Plaintiffs’ Complaint related to
allegations that Defendants violated the Open Meeting Law during their September 18, 2009
meeting.

3. Whether or not the Open Meeting Law requires public comment before a decision is
made by a public body is an issue of first impression.

4. If a public comment session has been scheduled on an agenda of a meeting of a public
body, the Open Meeting Law requires that public comment occur before a public body takes
action. In making this finding, the Court has substantially relied upon Open Meeting Law
Opinion 99-08, where it was stated that when public comment is scheduled, “[i]t is critical that
a public body provide for a meaningful public comment period.”

5. Public comment that occurs after a public body makes a decision or takes an action
allows the arbitrary selection of which members of the public may speak.

6. In the instant action, by failing to allow Plaintiff Hurst to speak at the September 18,
2009 meeting before the Emergency Regulations were adopted by the Defendants, Defendants
violated the Open Meeting Law.

7. Because Defendants violated the Open Meeting Law, the Emergency Regulations are

void.!

! While the Court did not directly address the substantive challenges of the Emergency Regulations, the Court is concemed that they

are extremely ill-conceived regulations. Finally, the Court expressed significant concemns as to whether confusion created by the
enforcement of a law in 2009 which has not been enforced for all these years was a true emergency as required under the Administrative
Procedures Act to substantiate the passing of emergency regulations pursuant to NRS § 233B.0613.
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ORDER
The Court, having examined memoranda of the parties and the records and documents
on file, heard argument of counsel, and being fully advised of the premises, and good cause
appearing therefor;
IT IS HEREBY ORDERED that Plaintiff’s Emergency Motion for Temporary
Restraining Order and Preliminary Injunction shall be, and hereby is, GRANTED. Defendants
shall be enjoined from the enactment and enforcement of the Emergency Regulations. This

Order shall be in effect from the time of the hearing, September 29, 2009 at 11:30 A.M., until

midnight on January 16, 2010.
Dated this ‘ day of October, 2009

KATHLEEN E. DELANEY
By:

Honorable Judge Kathleen Delaney
District Court Judge

Respectfully Submitted by:
LAW OFFICES OF JACOB HAFTER & ASSOCIATES.

By: W

JACOB L. HAFTER, ESQ.

Nevadp Bar Number 9303
MICHAEL K. NAETHE, ESQ.
Nevada Bar Number 11222

7201 W. Lake Mead Blvd., Suite 210
Las Vegas, Nevada 89128

Attorneys for Plaintiffs




